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BANKRUPTCY  

Party That Does Not Seek a Stay of an 

Order Approving a Good Faith Bankruptcy 

Sale Cannot Appeal It [5TH CIR] 

A rural-area hospital near the point of closing due to financial 
troubles filed for Chapter 11 bankruptcy and attempted to 
auction its assets and operations. After struggling to find a party 
to submit a bid, the debtor received a “stalking horse bid” from 
a joint venture between two community hospitals. However, 
the unsecured creditors’ committee concluded that the bid 
undervalued the assets. After renegotiating a settlement between 
interested parties, a bankruptcy court approved the sale. The 
potential buyers conditioned the sale on raising financing from a 
third-party and that the debtor receiving payments from a federal 
program. Soon, the potential buyers’ lender began diligence to 
determine whether it would be willing to finance the acquisition. 
The lender became concerned about several issues, which slowed 
the process and caused delays in finalizing the sale. During this 
process the hospital negotiated with the potential buyers to 
keep its doors open, which, the court explained, was extremely 
important because of the key role this rural hospital played in 
serving its community. The lender continued to delay, so the 
debtor filed an emergency motion (on about one days’ notice) 
in bankruptcy court to lower the agreed-upon purchase price, 
arguing that would allow the sale to go forward and be in the 
best interest of all parties. The bankruptcy court granted the 
motion, and the assets were sold. Two weeks later, the creditors’ 
committee appealed from the sale order, arguing that “various 
bankruptcy rules were not followed and that its procedural due 
process rights were violated.” The committee had not sought a 
stay, and the order approving the sale waived the customary 14-
day stay. The district court ruled that under 11 U.S.C § 363(m), 
the committee’s appeal was statutorily moot and did not address 
the due process arguments.

In OFF. COMM. v. WALKER CTY. HOSP. DIST. (IN RE 
WALKER CTY. HOSP. CORP.), 3 F.4th 230 (5th Cir. 2021), 
the Fifth Circuit Court of Appeals affirmed the district court’s 
holding that Bankruptcy Code section 363(m) barred the 
committee’s appeal. Chapter 11 § 363(m) of the United States 
Code is in place to promote the finality of bankruptcy sales. It 
provides that “the ‘modification on appeal’ of a ‘sale... of property’ 
authorized under Section 363(b) ‘does not affect the validity of 
[such a sale] ‘to an entity that purchased... such property in good 
faith... unless’ [that sale was] ‘stayed pending appeal.’“ Thus, 
according to the interpretations of the statute’s text, failure to 
obtain a stay is “fatal” to a party’s challenge to a property sale 
authorized by a bankruptcy court. According to this the Fifth 
Circuit Court of Appeals, “fatal means fatal.”

Eds. note: While the language of 11 U.S.C. § 363(m) requires 
that the sale have been in “good faith,” the creditors’ committee 
did not raise that issue below, and thus it was waived. By Madison 
Pyle Madison.Pyle@ttu.edu

Debtor Has Absolute Right to Dismiss 

Chapter 13 Bankruptcy Case [9TH CIR] 

A married couple filed a Chapter 13 bankruptcy case before 
being indicted on federal criminal charges for attempting 
to defraud a stockyard and livestock business. During the 
bankruptcy case the debtors did not complete any of the 
disclosure steps required by the Bankruptcy Code in order 
to avoid compromising themselves in their criminal cases. 
The creditor moved under 11 U.S.C. § 1307(c) to convert 
the Chapter 13 case to a Chapter 7 case. The debtors made a 
motion to stay the creditor’s motion, which the court initially 
denied, but upon a second request the court gave the debtors 
30 days before it converted the case to a Chapter 7 case. During 
this 30-day window the debtors moved to voluntarily dismiss 
their case under 11 U.S.C. § 1307(b). The bankruptcy court 
denied this motion, relying on the Ninth Circuit Court of 
Appeals’ holding in In re Rosson, 545 F.3d 764 (9th Cir. 2008), 
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which indicated there is an implied exception to § 1307(b)’s 
provision that a debtor can dismiss this case “at any time.” This 
exception, the Ninth Circuit had ruled, arises when a debtor 
acts in bad faith. In response, the debtors timely appealed this 
order, arguing the court erred by relying on Rosson’s bad faith 
exception to the right to dismiss a bankruptcy case.

In NICHOLS v. MARANA STOCKYARD & LIVESTOCK 
MKT., INC., 10 F. 4th 956 (9th Cir. 2021), the Ninth Circuit 
Court of Appeals reversed and remanded the lower court’s 
decision, holding that § 1307(b) confers an absolute right on 
the debtor to dismiss a Chapter 13 bankruptcy case, except 
for the single exception provided by the statute. The court 
held the creditor’s reliance on Rosson was not persuasive given 
the Supreme Court’s holding in Law v. Siegel, 571 U.S. 415, 
134 S. Ct. 1188, 188 L. Ed. 2d 146 (2014), that a bankruptcy 
court may not use its equitable powers under 11 U.S.C. § 
105 to modify the application of the Bankruptcy Code. The 
three-judge panel noted that “we now hold that Rosson has 
been effectively overruled by Law and is no longer binding 
precedent in this Circuit. Ever since our en banc opinion in 
which we clarified the standard in this Circuit for departure 
from a prior three-judge panel’s decision based on intervening 
Supreme Court precedent, we have not hesitated to overrule 
our own precedents when their underlying reasoning could 
not be squared with the Supreme Court’s more recent 
pronouncements. We follow the same course here.” By Colton 
Sniegowski   Colton.Sniegowski@ttu.edu

Bank’s Objection to Motion Was Not 

Informal Proof of Claim [BAP 8TH CIR] 
The debtor filed a petition for relief under Chapter 12 of the 
Bankruptcy Code and listed the bank as a secured creditor. 
The bank failed to file a proof of claim. Despite a dispute 
concerning the value of the bank’s collateral, the bankruptcy 
court decided not to hold an evidentiary hearing to value 
the bank’s secured claim. The bankruptcy court ultimately 
approved the debtor’s Chapter 12 plan. The bank appealed, 
claiming it was entitled to an evidentiary hearing on the value 
of its secured claim, its objection to the debtor’s motion to 
obtain secured credit qualified as an informal proof of claim, 
and the debtor’s plan did not comply with 11 U.S.C.S. § 
1225(a)(5)(B).

In CITIZENS STATE BANK NORWOOD YOUNG AM. 
v. SCHILLER (IN RE SCHILLER), 629 B.R. 54 (B.A.P. 8th 
Cir. 2021), the bankruptcy panel held that the bankruptcy 
court erred in determining the value of the collateral without 
holding an evidentiary hearing. It held that even though the 
difference in valuation may be minor, the difference entitled 

the bank to an evidentiary hearing. Next, the bank challenged 
the bankruptcy court’s decision not to allow the bank’s 
unsecured claim. The bank had failed to file a proof of claim, 
a requirement for a claim to be allowed. The bank argued that 
it properly filed proof of its unsecured claim according to 11 
U.S.C. § 1111. However, the court ruled, Section 1111 only 
applies in Chapter l1 cases, and is not applicable in chapter 12 
cases. For that reason, the appellate court rejected the merits 
of this argument. Alternatively, the bank argued that an 
objection it had made to the debtor’s motion to obtain secured 
credit should be construed to be “an informal proof of claim.” 
However, in order to qualify as an informal proof of claim, 
a document must indicate the claimant’s intent to hold the 
debtor liable and contain the nature and amount of the claim. 
The panel affirmed the holding that the bank’s objection could 
not qualify as informal proof of claim because the objection 
failed to include the relevant information. Finally, the bank 
challenged the bankruptcy court’s findings concerning 
whether the debtor’s plan complied with 11 U.S.C.S. § 1225(a)
(5)(B). The panel held that any consideration would have been 
premature because an evidentiary hearing was necessary to 
value the collateral and determine if the plan complied with§ 
1225(a)(5)(B). By Madelyn Deviney mdeviney@ttu.edu

Prepetition Sale of Collateral 

Leaves Bank with Unsecured 

Claim [BKR ND MI]

A debtor filed for a Chapter 13 bankruptcy and submitted 
his required plan providing for small payments to unsecured 
creditors. One of the creditors, a bank, asserted a secured 
claim and objected to the plan because it did not provide for 
payment on its secured claim. The day before the hearing on 
the objection, the parties indicated that the matter had been 
settled. Several months later, the creditor reset the hearing. 
At the hearing, the creditor notified the court that the debtor 
had sold its collateral (a boat and related items) before the 
bankruptcy case. As a result, the creditor wanted its claim 
to be nondischargeable and to be treated as a secured claim. 
The trustee argued that this creditor’s claim was not secured 
because the collateral had been sold prepetition. The court 
declined to address the dischargeability issue, indicating that 
the creditor could file a complaint as to that issue, and the 
court would address the issue in response to any complaint 
that the creditor filed. The court agreed, however, to address 
the proper treatment of the bank’s claim under the Chapter 
13 plan.

In IN RE FLOYD, 21-10276-SDM, 2021 WL 4944699, 
2021 Bankr. LEXIS  2922 (Bankr. N.D. Miss., Oct. 22, 
2021) (unpublished), the court held that the creditor’s claim 
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could only be treated as allowed unsecured claim. The court 
looked to § 506(a)(l) of the Bankruptcy Code and concluded 
that, under the plain language of the statute, the debtor’s 
prepetition sale of the collateral prevented treating the claim 
as secured. Moreover, the court indicated that despite the 
debtor’s wrongdoing, the bank’s unsecured claim could receive 
no better treatment than that which would be given to the 
other unsecured claims because treating one unsecured claim 
better than other unsecured claims was impermissible under 
the Bankruptcy Code. Moreover, the court noted that granting 
the bank special treatment would be punitive to the innocent 
class of unsecured creditors. By Colton Sniegowski Colton.
Sniegowski@ttu.edu

Treatment of Chapter 11 Debtor’s 

Home Mortgage Less Liberal than 

Chapter 13 treatment [BKR ND MS]

A bank had a secured claim against a Chapter 11 debtor. Its 
only collateral was the debtor’s residence. The debtor had 
missed a few payments before proposing his Chapter 11 plan. 
In the reorganization plan the debtor sought to resume making 
the normal monthly payments but asked to move every missed 
payment to the end of the loan to thereby extending the 
maturity date. The bank objected to the debtor’s reorganization 
plan.

In IN RE BROCK, 628 B.R. 509 (Bankr. N.D. Miss. 2021), 
the court sustained the bank’s objection. Chapter 11 and 
Chapter 13 of the Bankruptcy Code oftentimes mirror each 
other, but not in every instance. For example, under Section l 
123(b)(5), a Chapter 11 plan may “modify the rights of holders 
of secured claims, other than a claim secured only by a security 
interest in real property that is the debtor’s principal residence.” 
This language is mirrored in Section 1322(b)(2). However, 
in Section 1322(c)(2), Chapter 13 provides an exception not 
found in Chapter 11. Section 1322(c)(2) provides for a narrow 
situation (when the loan is secured by the principal place of 
residence) in which a debtor can extend the loan’s maturity 
date. The court held that Congress intentionally excluded 
this exception in Chapter 11. Second, the court noted that 
other courts presented with a similar modification request 
had denied it. Thus, this court held that the debtor could “not 
extend the loan term because the loan is secured solely by the 
debtor’s principal residence” and that the plan could not be 
confirmed. By Madison Pyle Madison.Pyle@ttu.edu

Debtor Who Secreted Funds from 

Lenders Loses Discharge [CD CA]

The debtor encountered financial difficulties during the 
operation of his construction company and took merchant 
cash advances to cover the losses. This solution was temporary, 
and the debtor defaulted on these loans. The lenders obtained 
judgments and began collecting on them by levying on his 
bank account. The debtor then transferred his remaining 
operating funds to a new bank account to avoid the levies. 
Later, after suffering more business reversals and ill health, 
the debtor voluntarily filed for Chapter 7 bankruptcy. The 
evidence reflected that debtor’s record keeping had been 
extremely poor. After discovery, the US trustee objected to 
the debtor’s discharge.

In UNITED STATES TR. FOR REGION 16 v. DEVINE 
(IN RE DEVINE), 2021 WL 4823510, 2021 Bankr. LEXIS 
2858 No. 8:18- bk-109MW, Adv. No. 8:19-ao-01095-MW 
(Bankr. C.D.C.A., Oct. 15th, 2021), the court denied the 
debtor’s Chapter 7 bankruptcy discharge. The trustee’s 
pleadings laid out three reasons to deny the discharge:11 
U.S.C. §§727(a)(2)(A), 727(a)(3) and 727(a)(5). The court first 
analyzed the “transfer” made by the debtor to avoid the levies 
to determine if the trustee had met the evidentiary standard set 
by § 727(a)(2)(A). That section provides that a debtor should 
be denied a discharge if “the debtor, with intent to hinder, 
delay, or defraud a creditor . . . has transferred . . . property of 
the debtor, within one year before the date of the filing of the 
petition…” Because the debtor had admitted that he opened 
the new bank account approximately one month before filing 
his bankruptcy petition to avoid the levies, the debtor was 
denied a discharge on this basis.   The court then looked to 
the evidence of the debtor’s financial records to establish if 
the debtor should be denied his discharge under § 727(a)
(3), which provides that a debtor may be denied a discharge 
if he “failed to keep or preserve any recorded information, 
including books, documents, records, and papers, from which 
the debtor’s financial condition or business transactions might 
be ascertained, unless such act or failure to act was justified 
under all the circumstances of the case…”  On this issue, the 
court found that the trustee had shown sufficient evidence to 
deny debtor’s discharge. On the§ 727(a)(5), claim, however, 
the court held that the trustee had not met his burden of 
showing that the debtor could not explain his financial losses. 
Here, the debtor’s records made it clear that he had not been 
profitable. By Colton Sniegowski Colton.Sniegowski@ttu.edu
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FORECLOSURE

Chapter 7 Debtors Lack Standing 

to Challenge Chapter 7 Trustee 

Property Disposition [1ST CIR]

A financial services entity creditor obtained a bank’s right to 
foreclose on a debtor’s family home, and a judge scheduled 
a sale of the property. Two days before the sale, the debtor 
filed for Chapter 11 bankruptcy, which stayed the sale. The 
creditor filed a proof of claim, to which the debtor objected, 
claiming that the creditor provided no evidence that it held 
a perfected secured interest in the property. The bankruptcy 
court granted the debtor’s objection to the proof of claim and 
eventually dismissed the Chapter 11 case without confirming 
a reorganization plan or granting the debtor a discharge. The 
state court rescheduled the judicial sale, and the debtor filed 
another Chapter 11 bankruptcy petition, again staying the 
sale. This time the debtor listed the creditor as an unsecured 
creditor. The debtor asked the bankruptcy court to dismiss his 
case, which it did again, without confirming a reorganization 
plan or granting the debtor a discharge. The debtor wished 
to relieve himself of the foreclosure judgment and filed 
a complaint alleging that the creditor had no rights to the 
property. After the creditor produced documents proving its 
rights in the property, the debtor took no further action, and 
the case was dismissed for want of prosecution. Eventually, 
the judicial sale took place, but the debtor and his wife refused 
to move out. Together they filed four cases in an attempt to 
obtain relief from the foreclosure but were successful in none 
of those cases. The debtor then filed for Chapter 13 bankruptcy 
when faced with eviction. The Chapter 13 petition stated that 
the creditor’s claim had no value under the theory that the 
debt to the creditor was discharged when the bankruptcy 
court dismissed the first Chapter 11 case. The bankruptcy 
court disagreed with the debtor and converted his Chapter 13 
case to a Chapter 7 case and appointed a Chapter 7 trustee. 
The debtor challenged the bankruptcy court’s decision after 
the trustee moved forward with the foreclosure sale, appealing 
to the Bankruptcy Appellate Panel (the BAP). The BAP 
dismissed the appeal for lack of standing; this court reviewed 
that dismissal.

In RIVERA v. SCOTIABANK DE P.R., 14 F.4TH 60 (1st 
Cir. 2021), the First Circuit Court of Appeals dismissed the 
debtor’s appeal. When the bankruptcy court appointed a 
Chapter 7 trustee, the trustee divested the Chapter 7 debtor of 
all “right, title and interest in nonexempt property of the estate 
at the commencement of the case,” which gives the Chapter 7 
trustee responsibility for “collecting all property of the estate 

and reducing it to money.” The Chapter 7 debtor therefore has 
no pecuniary interest and thus no standing to challenge the 
Chapter 7 trustee’s disposition of the estate’s property. There 
are, however, two situations in which a Chapter 7 debtor can 
achieve standing, the circuit court explained. First, a Chapter 
7 debtor can achieve standing by demonstrating that once the 
bankruptcy case is closed, the debtor will be entitled to the 
surplus of the assets in excess of liabilities in the event of a 
successful appeal. Second, a Chapter 7 debtor can establish 
that the “challenged order ‘would adversely affect the terms 
and conditions of his Chapter 7 discharge.’” Here, the debtor 
focused on the merits of his appeal without first clearing the 
standing hurdle. According to the court, the debtor never 
attempted to argue either exception to a Chapter 7 debtor’s 
lack of standing once a Chapter 7 trustee is appointed. Thus, 
the court dismissed the case for want of jurisdiction. By 
Madison Pyle Madison.Pyle@ttu.edu

Declaration Serves as Prima Facia 

Evidence of Sufficient Service for 

Acceleration of Note [ND TX]

Homeowners failed to make payment on a home equity line 
of credit extended to them by a bank. The homeowners failed 
to make payments under the loan agreement stemming as far 
back as June I, 2017. As a result of their continued default, 
the bank sought judicial foreclosure because under Texas 
law home equity loans must be foreclosed on with judicial 
process. Initially, the bank’s attempt to foreclose on the 
property failed due to the failure of the bank to prove that 
it had properly noticed acceleration. Despite having obtained 
a little breathing room, the homeowners made no effort to 
cure the default and the bank filed its amended action with 
the court to cure the defect that had proved fatal to its first 
motion for judicial foreclosure.

UNITED STATES BANK N.A. V. MONDRAGON, Civ. 
No. 3:18-CV-3126-L, 2021 U.S. Dist. LEXIS 235340 (N.D. 
Tex. Dec. 8, 2021) (opinion not yet released for publication), 
the district court evaluated the motion of the bank for 
default judgment and judicial foreclosure. The court noted 
that the bank provided sufficient evidence to show (1) a debt 
secured by the property existed; (2) the debt the homeowners 
were obligated  to pay was secured by the property; (3) the 
homeowners had defaulted on the credit agreement. However, 
the court evaluated the failure of the bank to plead sufficient 
facts to prove that service of the notice of acceleration had 
occurred as required under Section 51.002(e) of the Tex. 
Prop. Code. The district court concluded that the filing of 
a declaration by the contract management coordinator at 
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the bank’s loan servicer based on her personal knowledge 
satisfied the requirement of Tex. Prop. Code Sec. 51.002(e), 
curing the lack of service of notice of acceleration that had 
caused the previous motion to be denied. The court then 
evaluated the authority of the bank to foreclose on the note 
under Tex. Prop. Code § 51.000l(4) in light of the contract 
management coordinators declaration that had stated that 
the note currently was “endorsed blank, and the plaintiff had 
physical possession of the note.” The court concluded that 
the declaration and the statements made therein along with 
the bank’s possession of the note provided sufficient evidence 
that the bank was the holder of the note and therefore was 
entitled to judicial foreclosure. Accordingly, the court granted 
the motion for default and granted the request for judicial 
foreclosure.By Jimmy Vaughn Jimmy.d.vaughn@ttu.edu

Servicer Not Required to 

Accept Note in Payment of 

Mortgage [BANKR SD NY]

The borrowers filed a claim in a bankruptcy case after 
unsuccessfully prosecuting their claim in a pre-petition 
lawsuit. In March of 2007, the borrowers had executed 
a promissory note to secure a deed to their property. In 
November of 2013, servicing of the loan was transferred to the 
creditor. At this time, the borrowers were delinquent on their 
payments and the creditor had initiated a foreclosure process. 
The borrowers wrote a letter to the creditor explaining some 
hardships they had suffered, and the creditor consequently 
dropped all late fees. The creditor followed up by sending 
instructions to the borrowers on how to pay off the loans. The 
borrowers attempted to pay off the debt using an international 
promissory note. The creditor rejected the note as not being 
permitted for discharging the note. The borrower commenced 
a legal action against the creditor for engaging in unlawful 
foreclosure and breach of contract. The creditor filed a motion 
for summary judgment and prevailed. Subsequently, the 
servicer filed for Chapter 11, and the borrowers filed a proof 
of claim in the bankruptcy case, alleging the same issues that 
they had raised in the prepetition state law action.

In IN RE DITECH HOLDING CORP., No, 19-10412 (JLG), 
2021 WL 2881489, 2021 Bankr. Lexis 1812 (Bankr. S.D.N.Y. 
July 6, 2021) (opinion not yet released for publication), the 
court expunged the claim against the creditor on a challenge 
to the sufficiency of the claim and failure to state a claim for 
relief. The requirement in a sufficiency hearing is the same 
as FRCP 12(b)(6) motion. The court in considering the 
claims brought under RESPA concluded that the servicer had 
complied with all requirements. The court further stated that 

under the deed itself the creditor owed no obligation to the 
borrowers to provide as many concessions as it had, so the 
claims were meritless. Furthermore, the court also considered 
the doctrine of res judicata because the claims had already 
been litigated. The court emphasized that pro se claimants are 
not exempt from res judicata or any procedure and substantive 
law rules. The court outlined elements of claim preclusion and 
the only possible exception could occur if the court determines 
that the claimants found themselves deprived of a full and fair 
opportunity to litigate the first action. The court held that 
the claimants, with the assistance of pro bono counsel, had 
received a full and fair opportunity to litigate, and the district 
court had even extended deadlines multiple times. Finally, 
the court considered (if the matter had not been res judicata) 
whether the servicer should have taken the note as legal tender 
to discharge the mortgage and concluded that the servicer was 
under no obligation to have taken the note. Samuel Ghirmay, 
Samuel.ghirmay@ttu.edu.

SECURITY INTEREST

Commercial Tort Claims Must Be 

Described with Specificity (D. Del)

A company fell on hard times and attempted to sell its assets 
out of bankruptcy. Failing in this attempt, if filed for Chapter 
11. Short on cash, it entered into a debtor-in-possession 
(“DIP”) funding agreement and, pursuant to court order, the 
court granted the debtor a security interest in much of the 
debtor’s property. Later, the assets were sold, and the Chapter 
11 case was dismissed. At this point, the DIP lender brought 
an action against a former officer of the debtor, claiming, that 
the officer breached his fiduciary duty to the company and 
engaged in corporate waste by misdirecting funds. The DIP 
lender claimed it had the right to asset this action because it 
had a security interest in commercial tort claims. The former 
officer moved to dismiss, disputing that the DIP lender had a 
security interest in the alleged commercial tort claim.

In POLK 33 LENDING, LLC v. SCHWARTZ, No. 20-
1647 (MN), 2021 U.S. Dist. LEXIS 155637 (D. Del. Aug. 
18, 2021), the court held that the DIP lender did not have a 
security interest in the commercial tort claim. In order for a 
security interest in a commercial tort claim to attach, the claim 
must be described with specificity in the security agreement. 
This rule applies even when the security interest is granted 
by the bankruptcy court as part of debtor-in  possession 
financing. Here, relying on In re American Cartage, Inc., 
656 F.3d 82 (l5t Cir. 2011). Here, the debtor-in-possession 
financing agreement had only described the collateral as 
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“all commercial tort claims (including D&O claims),” and 
that was insufficient under section 9-108 of the Delaware 
UCC. (Eds. Note: the relevant section is in the Uniform 
Commercial Code, as well as the Delaware version of that 
code). Accordingly, the court ruled that the plaintiff lacked 
standing to assert any commercial tort claim. By Sally Henry, 
Ed. By Jimmy D. Vaughn jimmy.d.vaughn@ttu.edu.

Sale of Vehicle at Auction Was 

Commercially Reasonable Despite 

Price of Sale (Ct. of Appeals TX)

A company repossessed an old, battered car and sold it at 
auction for $4000. The company then attempted to recover 
its deficiency from the borrower. The borrower claimed that 
the price paid on the sale of the vehicle was not commercially 
reasonable and therefore the company lacked entitlement 
to a deficiency judgment. The trial court found the sale 
commercially reasonable, and the borrower appealed.

In WILLIAMS v. ENERGY CAPITAL CREDIT UNION, 
No. 01-20-00060-CV, 105 U.C.C. Rep. Serv. 2d (Callaghan) 
919, 2021 Tex. App. LEXIS 7241 (Tex. App.- Houston 2021), 
the court affirmed the decision of the lower court and held 
that the sale had been commercially reasonable and therefore 
the creditor was entitled to collect a default judgment. Relying 
on Regal Fin. Co. Ltd. V. Tex. Star Motors, Inc., 355 S.W.3d 
595, 603 (Tex. 2010), among other cases, the court determined 
that the evidence presented had been sufficient. The keeper 
of the records of the repossessing company put into evidence 
information which indicated that the repossession company 
appropriately prepared the car for sale and said sale occurred at 
a public auction. It mattered not that in other circumstances, 
the repossessing company might have obtained a higher price. 
Here, the sale was commercially reasonable in accordance 
with the U.C.C. and therefore the repossessing company was 
entitled to collect its deficiency from the borrower. By Sally 
Henry, Ed. Jimmy D. Vaughn, jimmy.d.vaughn@ttu.edu.

BANKING

ECOA Does Not Provide Cause of 

Action for “Aggrieved Prospective 

Applicants” [D DEL]

A man inquired about a business loan to an employee of a 
credit union. After the individual supplied the employee with 
the requested information about the business, the employee 
denied access to the credit process without first completing the 
formal loan process. Additionally, the employee discouraged 

the individual from applying for credit even though the 
prospective business loan sought was neither special nor 
complex. In turn, the individual, representing himself and 
his business, sued the employee and the credit union under 
the theory that the employee’s conduct constituted “disparate 
treatment” and violated the Equal Credit Opportunity Act 
(ECOA). Alleging that the employee based the refusal of access 
to credit on the individual’s race and color. The credit union 
moved to dismiss pursuant to Rules 12(b)(l) and 12(b)(6) of 
the Federal Rules of Civil Procedure, arguing that a private 
right of action is not afforded to “prospective applicants” 
under the ECOA. In response, the individual argued both 
that he was considered an “aggrieved applicant” because he 
had applied, and that he had a private right of action because 
he sought pre-qualification during the transaction.

In WILSON v. CMTY. POWERED FED. CREDIT 
UNION, No. 20-1258, 2021 U.S. Dist. LEXIS 156746 
(D. Del. Aug. 19, 2021), the court granted the defendant’s 
motion to dismiss the complaint. The court analyzed case law 
interpretation of the ECOA, which provides that a person 
only becomes an applicant once requesting credit. Applied 
to the case at hand, the allegations of the Complaint stated 
explicitly that the individual desired to apply for credit yet 
was discouraged from doing so. According to the court, 
this meant that the individual clearly had not yet requested 
credit nor a loan. Thus, the court stated that, as alleged, the 
individual was not entitled to any of the compensatory and 
punitive damages which he requested  the ECOA does not 
provide a cause of action for aggrieved prospective applicants. 
Accordingly, the court granted Defendant’s motion to dismiss 
because the individual did not show that he was an applicant. 
By Madison Pyle Madison.Pyle@ttu.edu

Elderly Customer’s Consumer 

Protection Action Against Bank Not 

Preempted by Regulation J [WD PA]

An elderly bank customer became the victim of a scam and 
sent over $4 million in wire transfers with help from her 
bank’s employees. The bank’s employees facilitated these 
transfers to a cryptocurrency trust company by using a 
cryptocurrency bank. Among other actions, a bank employee 
obtained a cryptocurrency deposit ID for the elderly customer 
in order to make these transfers using the Fedwire system. 
After she realized she had been scammed, the customer filed a 
complaint alleging negligence and misleading advertising on 
the part of the bank, which had claimed it would help protect 
its customers. Her complaint asserted only state law causes of 
actions regarding the bank’s conduct. The bank filed a timely 
notice of removal, alleging that the claims in the complaint 
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were preempted by Regulation J of the Federal Reserve.

In CLAYTON v. DOLLAR BANK, 2:21- CV-843, 2021 
WL 4552966, 2021 U.S. Dist. LEXIS  191673 (W.D.  Pa., 
Oct. 5, 2021) (unpublished), the federal district court 
remanded the case to state court. Although the bank had 
admitted that the complaint only asserted state law causes 
of action, it contended that Regulation J, which governs the 
Fedwire system used to complete the wire transfers, caused 
the action to be preempted. The court found this argument to 
be unpersuasive because Congress, and not regulatory bodies, 
must require preemption. Additionally, the bank could not 
prevail because its preemption argument was grounded in 
its defense of the action, not the basis of the cause of action, 
which was a state consumer protection statute. By Colton 
Sniegowski Colton.Sniegowski@ttu.edu

 

Role of NDBA General Counsel
NDBA’s general counsel serves as the attorney for the 
association. Although Tracy is pleased to be able to serve 
as a resource for NDBA members in responding to their 
questions, she is providing general information, not legal 
advice. Banks must obtain legal advice from counsel who has 
been retained by the bank to represent the bank’s interests 
in a specific matter.

To contact Tracy Kennedy, NDBA General Counsel, call 
701.772.8111 or email at tracy@ndba.com. 

Tracy Kennedy
NDBA General Counsel
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